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Independent Counsel Law Expiration and The 
Appointment of “Special Counsels” 



Summary 

The provisions of federal law governing the appointments of “independent 
counsels” expired on June 30, 1999. Since that date, no new independent counsels 
may be appointed by the special three-judge panel upon the request of the Attorney 
General, as had been provided for under the expired statute. All on-going 
investigations and pending prosecutions under the authority of an existing independent 
counsel, however, may be completed if deemed warranted by that independent 
counsel. 

The Attorney General, under the Attorney General’s existing authority to 
administer the Department of Justice, hire staff, and supervise all prosecution of 
federal offenses, may continue the practice of appointing a “special counsel” or a 
“special prosecutor” to conduct certain investigations and or prosecutions for the 
Justice Department on behalf of the United States. The Attorney General issued 
regulations for the Department of Justice on July 9, 1999, providing for the 
procedures, circumstances and conditions relative to the appointment of and the 
conduct of investigations and prosecutions by “special counsels,” who would be 
appointed personally by the Attorney General within his or her own discretion. 
Unlike statutory “independent counsels,” the conduct of investigations and 
prosecutions by “special counsels” under the Department of Justice regulations would 
be under the ultimate control of and subject to review and countermand by, the 
Attorney General. 




http://wikileaks.org/wiki/CRS-RL31246 



Contents 



Independent Counsel Law Enactment and Reauthorization History 1 

Special Counsels 3 

Regulations of the Department of Justice for Special Counsels 4 

Analysis of the Provisions of the Regulations 7 

Appointing a Special Counsel - Grounds and Alternatives 7 

Qualifications of the Special Counsel 8 

Jurisdiction 9 

Staff 9 

Powers and Authority 10 

Accountability - Review and Approval by Justice Department or 

Attorney General of Proposed Actions 10 

Discipline and Removal 13 

Final Report 14 




http://wikileaks.org/wiki/CRS-RL31246 



Independent Counsel Law Expiration and 
the Appointment of “Special Counsels” 



The “independent counsel” provisions of federal law, originally enacted in 1978, 
expired after June 30, 1999. These provisions of law had always included a five-year 
expiration or "sunset" clause. 1 Reauthorized for the last time on June 30,1994, 2 the 
independent counsel provisions expired after June 30, 1999, when the law was not 
reauthorized by the 106 lh Congress. Upon the expiration of the law, no new 
independent counsels could be requested by the Attorney General to be appointed by 
(nor may such counsels be appointed on its own accord by) the "Division of the 
Court," the special three-judge panel of the United States Court of Appeals created 
to appoint independent counsels. However, the law expressly provided that on-going 
investigations by then-existing independent counsels could continue until completion 
at the discretion of that independent counsel. 3 Additionally, the Attorney General of 
the United States, as in the past, retains general statutory authority to personally name 
special counsels or special prosecutors to conduct certain investigations and 
prosecutions on behalf of the United States, and in 1999 regulations on this subject 
were specifically promulgated by the Department of Justice. 

Independent Counsel Law Enactment and Reauthorization 
History 

The independent counsel provisions of federal law were originally enacted as 
Title VI of the Ethics in Government Act of 1978, 4 in direct response to the so-called 
“Watergate” scandal and the attendant allegations of cover-up by highly placed 
persons in the Nixon Administration. 5 The law established a stand-by mechanism for 
the temporary appointment of what was then called a "special prosecutor" 6 by a 



^.L. 95-521, Title VI, §601(a), 92 Stat. 1873, October 26, 1978. Originally codified at 28 
U.S.C. § 598. 

2 P.L. 103-270, 108 Stat. 732, June 30, 1994. 

3 28 U.S.C. § 599. Under the independent counsel provisions of federal law, 20 independent 
counsels (or earlier “special prosecutors”) had been appointed for various matters by the 
special three -judge panel upon the request of the Attorney General between 1978 and 1999. 
See CRS Rpt. 98-19A, “Independent Counsels Appointed Under the Ethics in Government 
Act of 1978, Costs and Results of Investigation,” updated April 24, 2001. 

4 P.L. 95-521, Title VI, October 26, 1978. 

5 Maskell, “The IndcpcndcntCounscI Law,” Federal Bar Journal, Volume 45, No. 6, at 29-30 
(July 1998). 

6 The term "independent counsel" was substituted for the term "special prosecutor" in the 1983 
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